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EXECUTIVE SUMMARY

ver its first two years, the Trump admin-

istration has aggressively reshaped U.S.

trade policy. One of its most contro-

versial initiatives is the expansive use

of national security to justify imposing
tariffs and quotas. Section 232 of the Trade Expansion Act
of 1962 gives the president authority to restrict imports
on this basis after an investigation by the Department of
Commerce. The administration has already done so
for steel and aluminum and is now threatening similar
actions on automobiles. The World Trade Organization
(WTO) has a special exception for such measures, so
there is at least an argument that they are permitted
under international law

However, the administration has taken what was pre-

viously considered a narrow and exceptional remedy and
broadened it to serve as a more general tool to protect
domestic industries. In the domestic arena, there have
been court challenges against the tariffs imposed under
Section 232 and against the constitutionality of Section
232 itself. In addition, legislation has been introduced in
Congress to rein in the president’s authority by requiring

congressional approval of tariffs or other import restric-
tions before they can go into effect. Internationally, many
U.S. trading partners responded immediately to the steel
and aluminum tariffs with tariffs of their own, and both
the U.S. tariffs and the retaliatory tariffs are the subject
of litigation that will test the limits of the WTO’s dispute
settlement process and the trading system itself.

This study argues that WTO dispute settlement can-
not easily resolve disputes of this kind and suggests an
alternative mechanism to handle these issues. Instead of
litigation, a rebalancing process like the one used in the
context of safeguard tariffs and quotas should be utilized
for national security measures. Safeguards are a politi-
cal safety valve that allows the trading system to pursue
broad-based liberalization by providing the flexibility
to protect domestic industries under certain conditions
(ideally, by offering compensatory liberalization else-
where). By adopting a similar political arrangement for
national security trade restrictions, the overall balance in
the system can be preserved, permanent damage to the
WTO dispute system avoided, and a potentially destruc-
tive loophole kept closed.

Simon Lester is associate director and Huan Zhu is a research associate at the Cato Institute’s Herbert A. Stiefel Center for Trade Policy Studies.
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INTRODUCTION

The Trump administration has raised tar-
iffs under a variety of pretenses, but one of the
most controversial has been the invocation
of national security under Section 232 of the
Trade Expansion Act of 1962. So far, only steel
and aluminum imports have been assessed tar-
iffs under this statute, but the administration
soon may announce tariffs on automobiles and
automobile parts, as well as on uranium and ti-
tanium sponges.

The administration has already received
some strong pushback domestically to the
steel and aluminum tariffs. There have been
federal court challenges both to the tariff mea-
sures and to the constitutionality of the Sec-
tion 232 statute itself. Meanwhile, Congress is
considering various bills to rein in the presi-
dent’s authority in this regard (Congress del-
egated some of its constitutional power over
tariffs via the Section 232 statute and could
take some of it back through new legislation).
Congressional action would be the simplest
and most straightforward way to restrain the
Trump administration’s trade restrictions, but
the political hurdle of convincing a Republi-
can Senate to do this appears to be significant.

Beyond the domestic aspects of Section
232, there is also an international crisis over
the Trump administration’s invocation of na-
tional security to justify tariffs. Many govern-
ments consider these actions to be in bad faith
and a threat to the world trading system. Trade
agreements involve a carefully balanced set of
commitments to lower tariffs and other trade
barriers. If countries can adopt protectionist
measures simply by invoking national security,
the trade liberalization achieved through such
agreements may start to unravel.

To preserve the system, governments
should consider new international trade rules
to address trade barriers that have been justi-
fied as national security measures. The origi-
nal drafters of the national security provisions
of trade agreements recognized the sensitiv-
ity of this issue and hoped for the good-faith
application of such measures. But good faith

seems to be disappearing from the trade policy
world, and additional rules may be needed. In
this regard, rules that allow for national secu-
rity trade barriers but that encourage trade
liberalization for other products and services
as compensation could prevent a spiral of pro-
tectionism and maintain the stability of the
trading system.

HISTORY OF THE GATT/WTO
SECURITY EXCEPTION

From the earliest proposals for an inter-
national trade organization, it was clear that
the General Agreement on Tariffs and Trade
(GATT) would include some sort of exception
for security concerns. The specific wording
evolved during negotiations, but in the final
text of the GATT, Article XXI, titled “Secu-
rity Exception,” explained that nothing in the
agreement shall prevent a government from
“taking any action which it considers neces-
sary for the protection of its essential security
interests.” When the WTO was created and
trade rules were expanded to cover trade in
services and intellectual property, the security
exception was included for those areas as well."

Over most of the history of the GATT/
WTO, governments have, for the most part,
been careful to invoke national security only
when it was genuinely applicable. The origi-
nal negotiators recognized the political dif-
ficulties that would arise and the potential
for abuse, and governments presumably kept
these concerns in mind over the ensuing de-
cades.” In one of the most comprehensive ar-
ticles on this exception, written in 2011, legal
scholar Roger Alford noted, “Member States
have exercised good faith in complying with
their trade obligations” as “invocations of the
security exception have only been challenged
a handful of times, and those challenges have
never resulted in a binding GATT/WTO de-
cision.” Alford recounted the few instances
when tensions over Article XXI arose, includ-
ing over export controls for Eastern Europe
during the Cold War, an embargo of Argentina



and security.

GATT ARTICLE XXI: SECURITY EXCEPTIONS

Nothing in this Agreement shall be construed
(@ torequire any contracting party to furnish any information the disclosure of which it
considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary
for the protection of its essential security interests
() relating to fissionable materials or the materials from which they are derived;
(i) relating to the traffic in arms, ammunition and implements of war and to such
traffic in other goods and materials as is carried on directly or indirectly for the
purpose of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or
(o) to prevent any contracting party from taking any action in pursuance of its obliga-
tions under the United Nations Charter for the maintenance of international peace

led by the European Community related to
the Falklands War, and the U.S. embargoes on
Nicaragua and Cuba.? As a result of govern-
ments’ good-faith efforts, the GATT/WTO
system has been able to avoid both major con-
flict over this issue and having to decide what
Article XXT actually means.

The long period of harmony over Article
XXI seems to be ending. A WTO dispute be-
tween Ukraine and Russia has provided the
first WTO panel interpretation of the provi-
sion, but the more serious controversy will
arise over the U.S. tariffs recently imposed by
the Trump administration on imports of steel
and aluminum.

THE TRUMP ADMINISTRATION’S
AGGRESSIVE USE OF SECTION 232

Overview of Section 232

Section 232 of the Trade Expansion Act of
1962 gives the president the authority to ad-
just imports on national security grounds.*
A decision to impose restrictions is based on
an investigation by the Department of Com-
merce, which includes consultations with the
Secretary of Defense. The Department of
Commerce investigation can be self-initiated,

or it can take place at the request of any U.S.
department or agency or at the request of the
domestic industry that stands to benefit from
the restrictions.

During a Section 232 investigation, the
Department of Commerce considers a num-
ber of factors, including domestic production
needed for national defense requirements, the
capacity of domestic industries to meet such
requirements, and how the importation of
goods affects such industries and affects the
capacity of the United States to meet national
security requirements. The department must
also take into consideration the impact of for-
eign competition on the economic welfare of
individual domestic industries. These factors
make clear that the national security justifica-
tion under the statute is tied closely to eco-
nomic considerations.

The statute provides that the investiga-
tion shall last no longer than 270 days, and the
Secretary of Commerce is required to submit
a report to the president with recommenda-
tions of action or inaction.” Within 9o days of
receiving the report, the president will make
a decision, and may either follow the recom-
mendations of the Department of Commerce or
take other actions.® Generally speaking, these
actions will be in the form of tariffs or quotas.

(44

The GATT/
WTO system
has been

able to avoid
conflict over
this issue,
|but} the long
period of
harmony over

Article XXI

seems to be

ending. 99



4

¢ ‘In the two
years since
Trump’s
election, his
administration
has clearly
tried to
expand the
scope of this
previously
narrow

remedy. 99

To date, there have been 31 Section 232
investigations. In 16 cases, the Department
of Commerce determined that the goods did
not threaten to impair national security. In 11
cases, the Department of Commerce found
that the imported goods threatened to impair
national security and provided recommenda-
tions to the president. (In 8 of these 11 cases,
the president took action.) One case was ter-
minated at the petitioner’s request before a
conclusion was reached. Three investigations
are still pending.’

The first 24 cases occurred from 1963 to
1994. After that, the mechanism fell into dis-
use. There was a case brought in 1999 and one
in 2001, but then nothing for 16 years. Since
President Trump took office in January 2017,
there have been five Section 232 investiga-
tions, on steel, aluminum, autos and auto parts,
uranium, and titanium sponges. The Trump ad-
ministration’s tariffs on steel and aluminum
were the first and second times that trade re-
strictions have been imposed under this law
for a product other than oil or petroleum.® In
the two years since Trump’s election, his ad-
ministration has clearly tried to expand the
scope of this previously narrow remedy.

Both Congress and private actors have
tried to push back against the administration’s
aggressive use of Section 232. Multiple bills are
under consideration in Congress, and court
challenges have been initiated against spe-
cific tariffs and against the Section 232 statute
itself.? These efforts could lead to a more ap-
propriate allocation of powers between Con-
gress and the president on trade and national
security issues. However, as will be seen later,
they would not necessarily address the inter-
national aspects of trade restrictions that are
based on national security, which can arise
even without an executive branch that is will-
ing to push the boundaries of the law in order
to pursue protectionist policies.

The Section 232 Actions on
Steel and Aluminum

Trump’s enthusiasm for heavy manufac-
turing in general, and for steel and aluminum

in particular, was evident during his election
campaign. “We are going to put American
steel and aluminum back into the backbone of
our country,” Trump vowed at a 2016 campaign
rally in a former steel town in Pennsylvania."
Steel and aluminum were at the center of his
America First trade policy.

After Trump took office, it quickly became
clear that the administration might impose
broad tariffs on steel and aluminum imports,
using Section 232 as the vehicle. In April 2017,
Trump instructed the Department of Com-
merce to initiate investigations on the nation-
al security threat posed by steel and aluminum
imports."” The department immediately ini-
tiated Section 232 investigations on steel and
aluminum and sought public comments."

In January 2018, the department issued its
reports. It concluded that the importation of
certain types of steel and aluminum products
threatened to impair the national security of
the United States and recommended that the
president reduce imports through tariffs or
quotas, suggesting three options each for steel
and aluminum. For steel it recommended a tar-
iff of 24 percent on all steel imports; a tariff of
53 percent or more on steel imports from 12
countries, plus a quota for all other nations
that equaled their exports to the United States
in 2017; or a quota of 63 percent of each coun-
try’s 2017 steel exports to the United States.
For aluminum it recommended a tariff of
7.7 percent on all aluminum imports; a tariff
of 23.6 percent on aluminum imports from
five countries, plus a quota for all other na-
tions that equaled their exports to the United
States in 2017; or a quota of 86.7 percent of
each country’s 2017 aluminum exports to the
United States."

On March 8, 2018, Trump issued two proc-
lamations that imposed a 25 percent tariff on
steel products and a 10 percent tariff on alumi-
num products; they were set to take effect on
March 23, 2018. Some countries negotiated ex-
port quotas to avoid the tariffs, and others re-
ceived temporary tariff exemptions, but as of
June 1, 2018, the tariffs were being imposed on
most US. trading partners.'* The tariffs have



been estimated to apply to $44.9 billion worth
of steel and aluminum imports.”

In terms of the actual purpose of the ac-
tions, there were reasons to doubt the claimed
national security justification, as the Defense
Department was skeptical of the value of the
tariffs. Then secretary of defense James Mattis
expressed concern that tariffs would sabotage
relationships with key allies.”® He also ac-
knowledged that the military’s requirements
for steel and aluminum could be satisfied with
about 3 percent of domestic production, cast-
ing doubt on the concerns about the impact of
imports and on the justification of the Section
232 actions."’

Beyond national security, a number of ex-
planations have been oftered by Trump to jus-
tify the tariffs. At times, he has emphasized
that the tariffs would protect the U.S. econo-
my and jobs."™® He has also linked the tariffs to
trade negotiations, suggesting that the tariffs
have forced U.S. trading partners to the nego-
tiating table.”” A further explanation is that
the tariffs are being used to combat unfair
trade practices.”® Ultimately, we do not know
the true motivation of Trump for these tariffs,
and views may vary within the administration.
But it is worth noting that Trump often makes
it clear that he simply likes tariffs.*"

Many US. trading partners responded
quickly to the imposition of the Section 232
tariffs by imposing retaliatory tariffs. Their
argument was that the Section 232 measures
are not really about national security but are
in fact more like a safeguard measure designed
to protect domestic industries from injury
caused by imports. As a result, the special re-
balancing provisions of the Safeguards Agree-
ment (discussed in more detail below) apply
here and justify immediate retaliation.*

In addition to the retaliatory tariffs, from
April to August 2018 nine governments re-
quested consultations at the WTO, which is
the first step in WTO litigation. From Novem-
ber 2018 to January 2019, dispute settlement
panels were established to hear the cases. In
late January, the panels were appointed, and
litigation will soon begin.”

The complainants’ legal claims are fairly
straightforward, focusing on GATT Article I
(MFEN treatment) and GATT Article II (tariff
commitments). As discussed in the next section,
the US. defense constitutes a serious threat to
the system, as the United States has invoked
GATT Article XXI. As repeatedly stated by
the United States at the relevant meetings of
the WTQO’s Dispute Settlement Body (DSB),
in the US. view, after Article XXI is invoked
the panel cannot even hear the case.**

While the steel and aluminum tariffs have
caused great friction, an even bigger test of
Section 232 lies ahead: the Department of Com-
merce has completed a Section 232 investiga-
tion on imports of automobiles and auto parts,
and Trump is considering whether to take ac-
tion against imports of these products based
on the allegation that they are a national se-
curity threat.” The value of trade potentially
affected would be much larger than that of
steel and aluminum. It is estimated that the
Section 232 auto tariffs could cover more
than $200 billion of auto and auto parts im-
ports.*® Some U.S. trading partners have al-
ready warned that they will retaliate if tariffs
are imposed.”

THE THREAT TO THEWTO
DISPUTE SETTLEMENT
MECHANISM

The administration’s use of Section 232
presents a challenge to the WTO dispute set-
tlement system, and even to the WTO itself,
because of the invocation of GATT Article
XXI. WTO dispute settlement has had suc-
cess over the years in adjudicating core trade
issues such as ordinary tariffs, trade remedy
tariffs, and regulatory trade barriers. It cannot
induce governments to remove the measures
that violate WTO rules in every case, but it
has a fairly good record here. However, there
are limits to what can be achieved, and it is clear
that some sensitive measures cannot be dealt
with through WTO litigation. National secu-
rity measures pretty clearly fall into this cate-
gory, and thus litigation of these measures has

¢ ‘The

administration’s
use of Section
232 presents

a challenge

to the WTO
dispute
settlement
system,

and even to

the WTO
itself. 99



6

¢ ‘If aWTO
panel or the
Appellate
Body were
to rule that
Article XXI
did not justify
the U.S. steel
and aluminum
tariffs, would
the United
States comply
with the

ruling? 99

been carefully avoided over the years. But after
decades of restraint over litigating the scope
and meaning of Article XXI, the Section 232
measures threaten to undermine the system by
creatinga WTO litigation outcome that either
takes the U.S. view and opens a Pandora’s box
involving a proliferation of invocations of na-
tional security as a basis for trade restrictions,
or rejects the U.S. view and risks the Trump ad-
ministration pulling out of the WTO.

The problem with applying and interpret-
ing Article XXI in these cases is part legal and
part political. In terms of the law, there is no
simple answer on the provision’s meaning. The
use of the word “considers” in subparagraphs
(@) and (b) of Article XXI gives the provision a
self-judging nature, but the question is how far
to take this. Alford describes the interpretive
possibilities as follows:

Accordingto oneinterpretation,a Mem-
ber State can decide for itself whether a
measure is essential to its security inter-
ests and relates to one of the enumer-
ated conditions. Another interpretation
would recognize a Member State’s pre-
rogative to determine for itself whether
a security exception is applicable, but
would impose a good faith standard
that is subject to judicial review. Under
a third interpretation, a Member State
can decide for itself whether “it consid-
ers” a measure to be “necessary for the
protection of its essential security in-
terests,” but the enumerated conditions

are subject to judicial review:*®

Questions about the scope of the excep-
tion were raised during the GATT negotia-
tions, but they are not easy to resolve as an
interpretive matter.”?

This legal uncertainty is reflected in a po-
litical divide. Two leading powers, the United
States and Russia, take one view of the provi-
sion’s interpretation, while most of the WTO
membership takes another (as made clear by
the parties’ submissions in a recently decided
WTO case called Russia—Traffic in Transit). On

one side, the United States and Russia argued
that the WTO security provisions are nonjusti-
ciable, meaning it is left entirely to governments
to decide whether to impose trade restrictions
for this purpose. In their view;, once a party
has invoked Article XXI, the WTO panel can
no longer hear the case.3° In contrast, other
members believe that WTO panels must en-
gage in some degree of scrutiny of measures
for which Article XXTI has been invoked.?'
The WTO panel in the Russia—Traffic in
Transit case recently provided the first word on
the issue of interpretation of GATT Article
XXI, taking the view that the provision is
not entirely self-judging and leaving room
for some panel scrutiny?* Other ongoing
WTO panels that are hearing cases on simi-
lar issues may approach the interpretation of
this provision similarly, but it is possible that
there will be some variation in approaches.
The Russia—Traffic in Transit panel report was
not appealed, which means that the Appellate
Body has not considered the issue. At some
point in the future, the Appellate Body may
provide additional clarification. The state of
the Appellate Body reappointment process
adds some complexity here. Currently, the
United States is blocking the appointment of
new Appellate Body judges, which has created
abacklog of appeals and the possibility that by
the end of the year there will not be enough
people on the Appellate Body to hear cases.?
However, a problem larger than figuring
out the proper interpretation of the provision
looms: if a WTO panel or the Appellate Body
were to rule that Article XXI did not justify
the U.S. steel and aluminum tariffs, would the
United States comply with the ruling? Given
the U.S. rhetoric on the issue, it seems unlike-
ly3* (Worse yet, the Trump administration may
pull out of the WTO. It has long complained
that the organization’s dispute-settlement rul-
ings are unfair to the United States.)® In the
event of noncompliance, the only remedy is
for the DSB to authorize a suspension of con-
cessions under which the complainants could
impose tariffs or other retaliation of their own,
but most of the complainants have already



retaliated, relying on the legal theory that
the US. measures are safeguard measures
and that rebalancing under Safeguards Agree-
ment Article 8 is permitted immediately3® As
a matter of law, such an assertion has little ba-
sis and further undermines confidence in the
system.’’ Responding to violations of the rules
with other violations of the rules leaves every-
one wondering if the rules have any value.

As aresult, it is unclear how WTO dispute
settlement can help in this case. Trump’s Sec-
tion 232 actions called attention to the possi-
bility of a broad national security loophole and
triggered a response that could be character-
ized as abuse of the safeguards-rebalancing
rules. In this environment there is a real worry
that the system will no longer function.

While rebalancing as practiced by U.S.
trading partners here may fail to solve the
problem, the concept may nevertheless offer a
way forward for this kind of dispute. Adapting
it for use directly in the context of national se-
curity could provide a solution to the impasse.
An attempt to expand the existing safeguard
rules for rebalancing beyond their scope un-
dermines the rule of law; but a new rebalancing
regime designed specifically for the national
security context could help restore it.

REBALANCING UNDER THE
SAFEGUARDS AGREEMENT

The idea of some type of rebalancing in
response to safeguard measures originates in
the reciprocal trade agreements negotiated by
the United States and other countries in the
1930s. The first modern safeguard provision
appeared in the United States-Mexico Recip-
rocal Trade Agreement of 1942. It provides
that when a country will “withdraw or modify
a concession” as a safeguard to protect domes-
tic industry, “it shall give notice in writing to
the Government of the other country as far
in advance as may be practicable and shall af-
ford such other Government an opportunity
to consult with it in respect of the proposed
action”; if no agreement is reached, the other
government “shall be free within thirty days

after such action is taken to terminate this
Agreement in whole or in part on thirty days’

written notice.”3

The consultations provide
an opportunity for the parties to reach agree-
ment on compensation, for example, lowering
tariffs on other products.??

This idea was carried over to the GAT T ne-
gotiations, where the United States proposed
the initial text. At this point, “terminat{ion}”
was replaced with “suspension of obligations or
concessions” as the appropriate response when
compensation could not be agreed on.*° The
provision was refined further during the nego-
tiations, and the London Draft of the GATT
refers to suspension of “substantially equiva-
lent obligations or concessions.”*' In the final
version of the GATT, the relevant provisions
appear in Article XIX, paragraphs 2 and 3.4*

Practice under the GATT suggests that
compensation was used extensively early on but
tapered off over the years. As of 1987, there had
been 20 instances of agreement or offers of com-
pensation (10 cases during 1950-1959, 8 in 1960—
1969, 1in 1970-1979, and 1 in 1980-1987).%3

During the Uruguay Round of trade negoti-
ations, the specific requirements for rebalanc-
ing were elaborated further in the Safeguards
Agreement. Under Article 8 of the agreement,
a government proposing to apply a safeguard
measure or seeking an extension of one shall
try to maintain a substantially equivalent level
of concessions and other obligations, and in
order to achieve this objective, “the Members
concerned may agree on any adequate means
of trade compensation for the adverse effects
of the measure on their trade.”** If compen-
sation cannot be agreed on, retaliation is per-
mitted almost immediately in cases where
the justification for the safeguard measure is
based only on a relative increase in imports,
but it has to wait three years if there has been
an absolute increase in imports.¥

WHY REBALANCE AT ALL?

The basic idea behind rebalancing is as fol-
lows. When countries negotiate trade agree-
ments, the concessions and other obligations
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they take on—including commitments to re-
duce tariffs, commitments to avoid certain
protectionist domestic laws, and various other
requirements—are part of an overall balance.
Roughly speaking, each side accepts a partic-
ular degree of liberalization or other obliga-
tions, which constitutes the balance that was
agreed to.

There are times when things get out of
balance, however. One example is when a
government that is a party to the agreement
believes that another party has taken actions
that violate the agreement. After adjudication
of the dispute, if a violation is found, the of-
fending government can remove or modify the
measure or offer some sort of compensation.
If it does neither, it will be subject to trade re-
taliation by the complaining government in an
amount equivalent to the effect of the viola-
tion. In this way, balance is restored.

In some circumstances, adjudication is not
first required. In the context of safeguards, the
very nature of the measure indicates that the
balance has been upset. If a government im-
poses a tariff or quota as a safeguard measure,
with rare exceptions that measure will con-
stitute withdrawal or modification of a tariff
concession or breach of the obligation not to
impose quotas. When that happens, the bal-
ance needs to be restored. Ideally, rebalancing
would take place through compensation in the
form of trade liberalization in other areas by
the government imposing the safeguard mea-
sure. However, when compensation cannot
be worked out, the affected countries are al-
lowed to raise their own tariffs in an equivalent
amount. Such a scenario may not be ideal, but
it acts as a deterrent against the abuse of safe-
guard measures.

A REBALANCING PROPOSAL
FOR NATIONAL SECURITY

Under WTO rules, governments may im-
pose tariffs and other trade restrictions beyond
what was agreed for avariety of reasons, includ-
ing for temporary protection as safeguards; as

a response to dumping or subsidies; for envi-
ronmental, public morals, or public health
reasons; or in support of national security.
Whether to make rebalancing available is a
political and policy decision. Traditionally, im-
mediate rebalancing has been available only
for safeguards, but the case could be made for
rebalancing in other contexts too.

In the national security context, there are
several arguments for allowing a similar kind
of rebalancing. First, retaliation is already hap-
pening. In the case of the Section 232 tariffs,
as noted above, a number of governments
have declared the measures to be safeguard
measures and have applied retaliatory tariffs.
Instituting rebalancing rules in these cases
would provide an opportunity to replace re-
taliatory tariffs with compensatory liberal-
ization, which is impossible with the current
retaliatory tariffs as the United States does not
accept that the safeguards rules even apply
here. In addition, in circumstances when com-
pensation is impossible, rebalancing would
formalize the retaliation process and make it
more orderly, limiting the possibility of a trade
war that spirals out of control.

Second, as explained earlier, WTO dis-
pute settlement probably cannot help here.
A ruling that the Section 232 measures violate
GATT obligations and are not justified under
Article XXI is unlikely to make the United
States comply, and retaliation is already be-
ing imposed by many countries even without
authorization.

Third, national security measures are like
safeguard measures in the sense that there is
often no debate about their consistency with
the rules. It is acknowledged that they vio-
late the rules, and national security is offered
as the excuse. This makes national security
more like safeguard measures than, say, envi-
ronmental regulations, where the responding
party generally argues that the regulation is
not in violation.

Finally, rebalancing would afford an im-
portant benefit by limiting the abuse of the
provisions. A full WTO dispute proceeding



typically lasts from two to four years, depend-
ing on the complexity of the case. National
security measures are particularly susceptible
to abuse due to the vagueness of the national
security exception’s language, and rebalancing
would reduce the time that governments can
impose import restrictions for national secu-
rity purposes without any response from trad-
ing partners.

Rebalancing of national security measures
can draw on principles from the safeguards
arena but would have its own characteristics
and a different focus.

One of the primary goals of national se-
curity rebalancing would be transparency. As
things stand now, governments have the abil-
ity to impose trade restrictions for protec-
tionist purposes but can later invoke Article
XXIT during litigation. It would be preferable
to have all national security trade restrictions
notified as such immediately to foster proper
debate and discussion. Bringing these cases to
light early, and having WTO members think
carefully about the proper scope of the ex-
ception, would be of great value. To this end,
the national security rebalancing rules should
encourage notification and explanation of na-
tional security tariffs by offering more time
before rebalancing can be applied when re-
strictions have been notified. For example,
rebalancing can be immediate when an Article
XXT justification is invoked as part of litiga-
tion when no notification or explanation has
been given, but must wait six months to a year
when notification has been given.

To help oversee the discussions, a WTO
Committee on National Security Measures
should be formed to examine these measures
and any proposed rebalancing. Members
should meet regularly to consider the practice
in this area.

Compensation is the preferred approach to
rebalancing. Ideally, governments that impose
tariffs or other restrictions on specific products
for national security purposes would offer to
reduce tariffs or restrictions on other products
or services. Adding services as a compensation

option may be significant. One of the reasons
compensation has worked less well in recent
years in the safeguards context is that as tariff
levels have decreased, it has become harder for
countries invoking safeguards to find alterna-
tive products on which they could give mean-
ingful concessions.*® Adding services to the
mix would open a wide range of compensation
possibilities, especially considering how few
services commitments most countries have
made and thus how much potential exists for
additional liberalization.

Negotiations over the extent of the com-
pensation will never be easy, but they can be
facilitated through carefully designed rules.
For example, there could be a requirement
that in order to impose an import restriction
for national security reasons, a government
must identify three products or services for
which it would consider negotiating compen-
satory liberalization.

When compensation cannot be agreed
upon, however, retaliation designed to restore
balance is a possibility. To prevent abuse, a quick
arbitration process should be established for
determining whether any retaliation is com-
mensurate with the economic impact of the
national security restrictions in question.

CONCLUSION

Not every dispute can be resolved through
litigation. U.S. constitutional law has the po-
litical question doctrine. A similar principle
may be appropriate for certain international
trade disputes.

The proposals outlined here are designed
to help provide a political solution to disputes
over trade restrictions based on national secu-
rity. They are fairly straightforward as a policy
matter, although much more debate is needed.

The politics are more complicated, of
course. The Trump administration is the main
party pushing the boundaries of national secu-
rity restrictions, so for the time being the Unit-
ed States is unlikely to be open to any reforms.
The views of a future U.S. administration are

Governments
that impose
tariffs or other
restrictions
on specific
products
for national
security
purposes
would offer to
reduce tariffs
or restrictions
on other
products or
services.
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uncertain but may not differ considerably from
the current position.

As a result, any hope for change may have
to come from other governments as they ne-
gotiate bilaterally, regionally, or on a plurilat-
eral basis with countries that are interested
in pursuing this idea. Governments that are

concerned about the abuse of national securi-
ty measures can incorporate provisions along
these lines in agreements they sign that do
not involve the United States. In this way, the
norm can spread, with the hope that its useful-
ness will be demonstrated and with the aim of
eventual inclusion in a multilateral agreement.
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